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When Condo Owners Make Life 
Unbearable for Others

A court order compelling owners of a residential condominium to vacate 
and sell their unit will only be granted in exceptional circumstances. 
How exceptional they must be was evident in a recent British Columbia 
Supreme Court case, The Owners Strata Plan LMS 2768 v. Jordison, which 
represents the first time such an order has been made in this province. 
The judgment appears to be the current state of B.C.’s law concerning 
problematic strata owners who ignore the directives of their strata 
councils and consistently disturb the peace of other owners.

Strata corporations wishing to compel 
strata owners to follow their bylaws and 
the Strata Corporation Act (Act) are able to 
impose fines, charge the requisite portion 
of fees to remediate damage to common 
property caused by an owner’s action and, 
in some circumstances, deny a recalcitrant 
owner access to shared recreational facili-
ties or other common property. A court-
ordered sale of a strata property is only 
likely to occur after a strata council has 
attempted to deal with a constellation of 
circumstances beyond those one would typ-
ically associate with simple breaches of a 
strata corporation’s bylaws or the Act—such 

as, in the situation described here, flagrant 
ignoring and contravention of previous 
court orders.

In this case, a Surrey strata corporation had 
spent several years attempting to address 
the disruptive behaviour of strata owner 
Rose Jordison and her son, Jordy. Not only 
were they noisy neighbours, according to 
the Court, but they ”unreasonably interfered 
with the rights of” many of their fellow 
owners by making obscene gestures and 
uttering abusive and offensive comments 
towards them as well as spitting at them. 
The Court summarized their actions as 

“antagonistic and anti-social” after it out-
lined a litany of their aggressive behaviours 
towards neighbours.

In the period 2007-2011, the strata corpora-
tion imposed fines amounting to more than 
$20,000 on the Jordisons and registered 
them as a charge against their unit pursu-
ant to the Act. Frustrated at its inability to 
curb the pair’s disorderly conduct, the strata 
corporation, in 2011, sought an order from 
B.C. Supreme Court that the Jordisons sell 
and vacate their strata property. 

The Jordisons did not appear at the initial 
hearing but, in a January 12, 2012 decision, 
the Court held that their actions were 
egregious enough that it would, under 
the Act’s provisions, order the sale of their 
strata unit. Further, the Court issued an 
injunction that they stop violating the strata 
corporation’s rules before moving out. 

However, the Jordisons successfully 
appealed this decision to the B.C. Court of 
Appeal which, on June 19, 2012, stated that 
the Act does not clearly authorize courts 
to order strata property owners to sell and 
vacate. But it upheld the Supreme Court’s 
injunction which read as follows:

While in possession of the unit, 
Ms. Jordison and her son, Jordy 

(Continues on page 2) 



The Supreme Court of Canada hears only 
about 70 cases every year  It chooses 
only those that raise matters of national 
importance, typically involving issues of 
the day that have ramifications for a large 
number of Canadians, not just the individ-
ual litigants. This issue of Letter of the Law 
features one such case, dealing with the 
circumstances under which employers can 
initiate random drug or alcohol testing in 
the workplace.

Veronica Rossos’ article on the decision in 
Communications, Energy and Paperworkers 
Union of Canada, Local 30 v. Irving Pulp & 
Paper, Ltd. explains the balancing act that 
often underpins many decisions of our 

highest court. The competing interests 
in this case—the employer’s right to 
implement procedures intended to ensure 
a safe workplace against the privacy rights 
of the workers—required an examination 
of the harm the measures were intended 
to address and the impact of those 
measures on the rights of the individual.

The Supreme Court favoured the rights of 
the individual in this case but, in giving the 
decision, the Court provided some guid-
ance on how, and in what circumstances, 
such testing might be permitted in the 
future. In this way, the decision serves to 
clarify the law on an evolving issue for all 
employers in Canada.

J E F F R E Y  H A N D
jhand@singleton.com

Jordison, shall abide by the Strata 
Property Act, its regulations and 
the Bylaws and rules of Strata Plan 
LMS 2768, and they are specifically 
restrained from making loud 
noises such as has been described 
in the affidavits supporting the 
petition filed herein, making 
obscene gestures or uttering any 
abusive or obscene comments 
directed at any member of Strata 
Plan LMS 2768 or their families.

The Court of Appeal allowed the strata 
corporation to reapply for an order to sell 
and vacate if the Jordisons breached this 
injunction.

Seven months later, on February 25, 2013, 
the strata corporation, but again not the 
Jordisons, did return to B.C. Supreme Court, 
which was satisfied that they had continued 
their disruptive behaviour and ordered them 
to sell and vacate their property. They again 
appealed but were unsuccessful this time 
(except for a brief time extension), with 
the Court of Appeal declaring that “[it] can 
have no confidence that the appellants will 
restrain themselves from further harass-
ment of other occupants of the condomin-
ium building . . . .” 

This case indicates that a strata corporation, 
faced with continuing problems caused by 
egregiously disruptive strata owners, can 
take the following steps to increase the 

likelihood of obtaining a court order to force 
such owners to sell and vacate their units:

1. Adopt clear strata regulations, 
rules and bylaws

A court’s authority to order an owner 
to sell and vacate is limited to 
violations of the Strata Property Act 
or a strata corporation’s own 
regulations. Strata corporations 
should ensure that they create 
bylaws and rules that clearly define 
restricted behaviours. This will help 
courts identify and punish conduct 
by a persistently anti-social owner.

2. Seek an injunction for persistent 
and/or egregious violations

A court will not make an order to 
sell and vacate if a strata owner 
has simply breached a strata corp-
oration’s rules. Strata corporations 
should first apply for a court 
injunction to stop owners’ unruly 
behaviour. Armed with this, they are 
more likely to succeed in obtaining 
a further court order to sell and 
vacate when recalcitrant owners fail 
to mend their ways and alternative 
remedies have proved to be 
inappropriate or ineffective.

The case of the Jordisons was, of course, 
extreme. In order for a court to impose 
far-reaching remedies such as a forced sale 
on other strata owners, the owner, like the 
Jordisons, will most likely have failed to 
respond to lesser remedies, such as fines 
available under the Act. In addition, and 

more consequentially, the owner will have 
failed to respond substantively to court 
documents properly served upon her or him. 
In the case of the Jordisons, their continued 
failure to abide by previous court orders 
formed the basis for the successful applica-
tion by the strata corporation.

This case demonstratively shows that a 
court may be reluctant to make an order 
to sell and vacate since it is a draconian 
remedy, only applicable as a last resort. Even 
when the owners in question have persisted 
in aggressively bad behaviour over a period 
of several years, courts will likely only 
issue such orders in limited and extreme 
circumstances.
For more information on this case and the Strata Property Act,
please contact

M A R K  S TA C E Y
mstacey@singleton.com 

M I TC H  D E R M E R
mdermer@singleton.com
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A Cautionary Message for Insurance Providers

I N S U R A N C E  L A W  |  B r a n c o  v .  A m e r i c a n  H o m e  A s s u r a n c e  C o .  e t  a l .

The high-water mark for punitive damages awards in Canada has 
changed. A March 2013 Saskatchewan Court of Queen's Bench 
judgment, Branco v. American Home Assurance Co. et al., loudly 
registered disapproval of two insurers’ conduct with separate 
punitive awards of $1.5 million and $3 million. Each far exceeded 
the Supreme Court of Canada’s $1 million award, the highest 
hitherto, made in the 2002 case, Whiten v. Pilot Insurance Co.

The narrative leading up to these record 
amounts is harrowing. The insured, Luciano 
Branco, a certified welder by trade, was left 
permanently disabled from two overseas 
workplace accidents in 1999 and 2000

involving his right foot. American Home 
Assurance Company (AIG) provided income 
replacement coverage to Mr. Branco through 
his employer. Following numerous medical 
examinations and surgeries performed by 
AIG-recommended specialists, Mr. Branco's 
permanent disability was confirmed. 

Despite this confirmation, AIG discontinued 
paying him benefits in 2004 on the basis of 
his refusal to attend a vocational retraining 
program selected by AIG which the Court 
later found to be a wholly inappropriate 
program. No further payments were made 
to Mr. Branco by AIG until the day before 
the trial started in August 2012.

Mr. Branco had also filed a claim with 
Zurich Life Insurance Company (Zurich), 
which provided additional long-term 
benefits through a group policy held by his 
employer in the event of a non-work related 
disability. Zurich did not make any payment 

to Mr. Branco until nine years after the first 
payment was due. The consequence was, 
in the Court’s words, that “[Mr.] Branco and 
his family were without funds for many 
years. They survived on loans from family, 
in-laws, parents and their daughter. This 
total lack of income caused severe mental 
stress . . .  disabling him even further.”

In a scathing judgment, the Court held both 
insurers in breach of their respective obli-
gations. It determined that “each tried to 
take advantage of [Mr.] Branco’s economic 
vulnerability to gain leverage in negotiat-
ing a settlement.” The Court further stated 
that they had breached their duties of good 
faith and fair dealing. Aggravated damages 
for the mental distress inflicted upon Mr. 
Branco were assessed against AIG in the 
amount of $150,000 and against Zurich 
in the amount of $300,000. AIG was repri-
manded for its persistent denial of benefits 
while aware of the hardship inflicted on Mr. 
Branco and for employing tactics designed 
to force him to accept an unfairly low 
settlement. 

AIG and its adjuster had previously been 
reprimanded by another Saskatchewan 
court in a 2003 proceeding, Sarchuk v. Alto 
Construction Ltd. et al., for employing simi-
lar tactics. In Branco, the Court decided that 
the award of $60,000 punitive damages in 
Sarchuk was insufficient to deter this type 
of behaviour and an increased award was 
justified. Zurich was reprimanded for delay 
in payment of benefits it had approved, but 
not awarded to Mr. Branco, in 2003.

The Court determined that an award of 
punitive damages was required to deter 
future exploitation of vulnerable insured 
persons. It assessed damages against AIG 
in the amount of $1.5 million and against 
Zurich in the amount of $3 million. Justice 

Acton applied seven factors outlined by 
the Supreme Court of Canada in Whiten 
when assessing the blameworthiness of an 
insurer in cases of this kind, namely:

1. Whether the misconduct was 
planned and deliberate.

2. The intent and motive of the 
defendant.

3. Whether the defendant persisted 
in the outrageous conduct over a 
lengthy period of time.

4. Whether the defendant concealed 
or attempted to cover up its 
misconduct.

5. The defendant’s awareness that 
what he or she was doing was 
wrong.

6. Whether the defendant profited 
from its misconduct.

7. Whether the interest violated by the 
misconduct was known to be deeply 
personal to the plaintiff or a thing 
that was irreplaceable.

Justice Acton expressed the wish that this 
punitive award “will gain the attention of 
the insurance industry.” We are quite sure 
that he has succeeded.
For more information on what constitutes bad faith in 
insurance contracts and insurance law in general, 
please contact

S C O T T  B R E A R L E Y
sbrearley@singleton.com

TA LYA  N E M E T Z - S I N C H E I N
tnemetz-sinchein@singleton.com

 The electronic version of this article at www.singleton.com
contains links to the cases mentioned above.
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Read Your Insurance Policy!
I N S U R A N C E  L A W  |  T u r p i n  v .  T h e  M a n u f a c t u r e r s  L i f e  I n s u r a n c e  C o m p a n y

In previous issues of Letter of the Law (see, for example, the Spring 
2013 issue) we have reported on the tendency of Canadian courts to 
place a fairly high onus on insurers and insurance agents to explain 
policy provisions to policyholders and to write insurance contracts in 
clear and unambiguous language. Now, a recent decision of the British 
Columbia Court of Appeal has levelled the playing field somewhat 
by concluding that policyholders who fail to read their policies and 
take note of clear and unambiguous policy provisions put 
themselves at peril.

The June 2013 case that the Court of 
Appeal heard, Turpin v. The Manufacturers 
Life Insurance Company, involved a travel 
insurance policy bought by Sandra Turpin 
a few days before leaving on a trip to 
California in October 2007. A few weeks 
earlier, she had experienced abdominal 
pain and had sought medical attention in 
Canada. The pain subsided before she left 
Canada but, while on holiday in California, 
the condition returned and she was 
hospitalized. 

Manufacturers Life denied her claim for 
reimbursement of the medical expenses 
she incurred (the amount claimed was over 
$27,000 plus interest) because the policy 
contained a provision that excluded 
coverage for any medical condition for 
which the policyholder had sought 
medical treatment within 90 days before 
leaving Canada.

The evidence disclosed that this was a 
standard form travel policy. It was pur-

chased by Ms. Turpin from an agent who 
did not review the conditions of coverage 
with her beyond proffering the advice that 
the policy did contain language that could 
limit or exclude coverage. In addition, the 
policy’s first page contained similar advice. 
Ms. Turpin never read the policy.

In 2011, the trial judge in B.C. Supreme 
Court had found that the clause which 
excluded coverage was unambiguous. 
However, he concluded that the doctrine 
of reasonable expectations applied since 
Ms. Turpin had purchased a policy of 
insurance intended to cover her for medical 
expenses incurred while travelling and it 
was reasonable for her to expect that the 
policy issued by Manufacturers Life would 
cover the medical expenses she incurred 
in California.

The Court of Appeal disagreed. First, 
it declared, if the policy wording was 
unambiguous, which the trial judge found 
and which the Court of Appeal agreed 

was the case, there could be no reason-
able expectation of coverage. The Appeal 
Court noted it was difficult to understand 
how Ms. Turpin “could have a reasonable 
expectation of what loss may be covered if 
she [had] not read the policy.”

While the agent did not explain the policy, 
the Court also noted that Ms. Turpin had 
been told that the policy did contain limita-
tions and restrictions. As well, it stated, “the 
cover of the policy included a warning that 
‘coverage may be subject to exclusions or 
limitations,’ and a statement urging the 
insured to read it carefully.” In the result, 
coverage for Ms. Turpin's California medical 
expenses was denied.  

While the insurance industry will welcome 
this decision, it should pay heed that care 
must still be taken with ambiguous or 
complicated policy language. Insurers 
should strive for clarity in the wording of 
their policies. In addition, insurance agents 
and brokers should continue to take care in 
explaining such provisions and, at a min-
imum, bring to their clients’ attention the 
fact that there are restrictions and exclu-
sions in every policy.
For information on this decision and other matters involving 
insurance, please contact 

J E F F R E Y  H A N D
jhand@singleton.com

NOT 
INSURED 
IF...

U S @ S U

J O H N  S I N G L E T O N ,  Q . C .  and B A R B A R A 
C O R N I S H  have been selected by their peers 
for inclusion in The Best Lawyers in Canada, 
Eighth Edition. Mr. Singleton is included in 
the practice areas of Construction Law, 
Insurance Law and Product Liability Law 
and was also named Best Lawyers' 2014 
Vancouver Insurance Law “Lawyer of the 
Year". Ms. Cornish was selected in the 
practice area of Alternate Dispute Resolution.

SU lawyers have been selected by their 
clients and peers for inclusion in Who’s 

4  L E T T E R  O F  T H E  L A W  |  S I N G L E T O N  U R Q U H A R T  L L P  |  F A L L  2 0 1 3



Employees’ privacy rights preclude 
random testing for alcohol and drugs

W O R K P L A C E  L A W  |  C o m m u n i c a t i o n s ,  E n e r g y  a n d  P a p e r w o r k e r s  U n i o n 
o f  C a n a d a ,  L o c a l  3 0  v .  I r v i n g  P u l p  &  P a p e r ,  L t d . 

The Supreme Court of Canada recently 
released its decision in Communications, 
Energy and Paperworkers Union of Canada, 
Local 30 v. Irving Pulp & Paper, Ltd., (Irving). 
This decision sets out the Court's opinion 
on how the balance between an employer's 
obligation to ensure a safe workplace and 
an employee's right to privacy ought to be 
maintained. In particular, the Court clarified 
when, in the interest of safety, random alco-
hol and drug screening in the workplace 
can trump employees’ right to privacy.  

The two basic questions that the Court 
asked were:

• Can an employer, in violation of an 
individual's right to privacy, require 
that its employees participate in a 
program of random drug and alcohol 
testing?

• If the answer is affirmative, under what 
circumstances can the employer carry 
out such testing?

The dispute in Irving arose in the context 
of a unionized environment where the 
employer, Irving Pulp & Paper, unilaterally 
implemented a mandatory random alcohol 
testing policy at one of its mills. This part-
icular mill did not have a history of either 
safety concerns or violations related to 
the use or abuse of alcohol and drugs. The 
employer, in an attempt to be measured in 
the application of its policy, required that 
the testing be randomly applied to 10 per 
cent of employees holding “safety-sensitive” 
positions. The union, Communications, 
Energy and Paperworkers Union of Canada, 

Local 30, challenged the policy on the basis 
that the random testing aspect of the policy 
infringed unnecessarily and obtrusively into 
the privacy rights of employees. Ultimately, 
the Court agreed with the union.

As the law now stands after this decision, 
an employer may conduct random alcohol 
and drug tests in dangerous workplaces 
where it has reasonable grounds to believe 
that particular “employees who occupy 
safety sensitive positions” were impaired 
while working, were “directly involved in a 
workplace accident or significant incident” 
while impaired or are “returning to work 
after treatment for substance abuse.”

The only circumstances where an employer 
may be able to justify a random screening 
policy are where it can demonstrate the 
existence of a significant problem with alco-
hol or drug use or a high safety risk in the 
workplace. Even under these circumstances, 
universal testing may not be warranted.

The threshold is markedly high. The 
Court has determined that the privacy 
rights of an individual employee trump 
an employer’s efforts to ensure safety in 
the workplace when such efforts include 
a random testing element. In Irving, the 
Court has effectively cautioned employers, 
both unionized and non-unionized, against 
implementing random drug and alcohol 
testing policies in their workplaces unless 
such policies are warranted by the specific 
facts of the workplace. 

Following the Irving decision, employers 
are well advised to consider and review 
extant drug and alcohol testing policies to 
ensure that their policies do not offend their 
employees’ right to privacy. Such reviews 
may assist employers in avoiding findings 
that they have breached their employees’ 
privacy.

Employers can still, of course, impose 
random testing policies in dangerous work-
places where such policies are warranted. 
Even so, they must take care to ensure that 
these policies are appropriate in the specific 
circumstances. 

For more information on the Irving decision and privacy rights 
in the workplace, please contact

V E R O N I C A  R O S S O S
vrossos@singleton.com

S E A N  M A R C H A N T,  Articled Student, assisted with the 

research and writing of this article.

 Go to www.singleton.com to see the electronic version of 

this article which contains a link to the case cited here.

B A R B A R A 
M U R R AY

H A R P R E E T 
D O S A N J H

Who Legal: Canada 2013, Canada’s Leading 
Business Lawyers in the following chapters:
J O H N  S I N G L E T O N ,  Q . C . : Construction,
Insurance, Product Liability and Defence
D E R E K  B R I N D L E ,  Q . C . : Construction
J E F F R E Y  H A N D : Mediation
B A R B A R A  C O R N I S H : Mediation

M I T C H  D E R M E R  and D A N  B A R B E R  will 
present a seminar on “Debt Collection” at the 
Better Business Bureau on Tuesday, November 
19 from 11:30 am - 1:00 pm. All small 
business owners are welcome to attend.

We are pleased to announce that two 
new associates, H A R P R E E T  D O S A N J H  and 
B A R B A R A  M U R R AY , have joined the firm. 

Ms. Dosanjh will work in our construction, 
insurance and professional liability 
practices and Ms. Murray will be practising 
insurance law. 

For more information, please read 
their biographies at 
www.singleton.com/Our_People.aspx

N E W  A S S O C I A T E S  W E L C O M E D
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Changes to Temporary Foreign Worker Program

W O R K P L A C E  L A W 

A number of changes have recently occurred to the Temporary 
Foreign Worker Program which warrant attention since they make it 
more challenging for employers to obtain a Labour Market Opinion 
(LMO). In addition, the four-year cumulative total allowed for a 
LMO-based work permit looms—so now is the time to plan ahead!

Employer compliance

In June 2013, Citizenship and Immigration 
Canada (CIC) introduced new Regulations 
that enhanced the federal government's 
ability to ensure employers’ compliance 
with the Temporary Foreign Worker Pro-
gram. Some of these changes have already 
been implemented, effective July 31, 2013, 
and some are still to come:

1. The government has brought in changes 
that increase employer efforts towards hir-
ing Canadians before temporary foreign 
workers, through: 

• relevant advertising (three 
employment-posting websites at 
minimum) 

• a longer advertising period of 
four weeks

• restricting the identification of non-
official languages as job requirements 
for temporary foreign worker hiring

• introducing a $275 user fee for 
employers applying for each 
LMO position.

Details of these new LMO requirements 
were circulated in a recent Client Alert from 
S I N G L E T O N  U R Q U H A R T .

2. CIC will be able to contact employers 
directly to verify information from work 
permit applications rather than through 
the applicant. Employers must ensure 
that foreign nationals are employed in 
“substantially-the-same, but not less 
favourable than” (shortened to STS) pos-
itions described in their offers of employ-
ment or LMOs. A negative STS finding will 
likely result if foreign workers’ pay is cut 
after they have started working. The period 
of monitoring an employer for an STS 
determination will be extended from two 
to six years preceding an application. This 
means that workplace investigations may 
be conducted up to six years after a foreign 
worker's last day of employment. 

Negative findings will now mandatorily 
result in an employer being prohibited from 
employing foreign workers for two years.

3. There are several conditions imposed on 
employers of foreign nationals, including 
(but not limited to): 

• complying with STS requirements
• making reasonable efforts to provide 

a workplace safe from abuse
• providing caregivers with appropriate 

domestic accommodation and 
resources.

Failure to comply with most of these 
conditions will lead to an employer being 
blacklisted. Further, a foreign worker will be 
blocked from participating in the Federal 
Skilled Trades Class if even one prospective 
employer is blacklisted. 

4. CIC and Human Resources and Skills 
Development Canada can now enter and 
inspect any premise or place where a 
foreign national is working. Inspections can 
occur where: 

• either department has reason to 
suspect that the employer is not 
complying, or has not complied, with 
any conditions imposed

• the employer has not complied with 
the conditions in the past

• the employer is chosen for random 
verification of compliance with the 
conditions.

An employer must give reasonable assist-
ance during these inspections, including 
providing inspectors with required informa-
tion and documents as well as access to its 
computers and other electronic devices.

Consider permanent residency for 
temporary foreign workers

In April 2011, the federal government made 
changes to the Regulations that imposed a 
four-year maximum for LMOs. That means 
that, as of April 2015, an employee on an 
LMO-based work permit will either have 
to leave Canada or apply for Permanent 
Residency. The Regulation is not retroactive 
so no foreign worker will reach their cumu-
lative total of four years before April 1, 
2015. Work performed in Canada after April 
1, 2011 will count towards this cumulative 
duration time limitation, except for working 
while a full-time student.  

Employers who want to retain a foreign 
worker should immediately consider 
options for Permanent Residency either 
by sponsorship under the B.C. Provincial 
Nominee Program or by recommending 
the Canadian Experience Class program to 
the foreign worker. Bridging work permits 
are available once initial approval in these 
programs is issued, so the foreign worker 
remains in status to work.
For further information on Temporary Foreign Worker 
programs and relevant legislation and regulations, 
please contact 

M E L A N I E  S A M U E L S
msamuels@singleton.com

S E A N  M A R C H A N T,  Articled Student, assisted with the 

research and writing of this article.

View the electronic version of this article at www.

singleton.com to find links to the Regulations mentioned 

above.
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Demand Loans—Implications of the New Limitation Act
B U S I N E S S  L A W

Since June 1, 2013 British Columbia has had a new Limitation Act 
that has significantly changed the laws relating to the time when 
someone's legal claims are statutorily barred. Previous issues of 
Letter of the Law (especially Fall 2012 and Summer 2013) have 
contained various details about this new legislation. In this article, 
we focus on the new law's impact on certain commercial debt 
instruments, particularly demand loans and promissory notes.

Generally, the new law creates two limita-
tion periods—a two-year limitation period 
applying to most civil claims and an ultim-
ate limitation period of fifteen years apply-
ing to all claims. This is a major change 
from the previous regime which had com-
binations of two-, six-, ten-, and thirty-year 
limitation periods, depending on the nature 
of the claim being advanced.

These changes have a significant impact on 
demand debt instruments, such as demand 
loans and promissory notes. These forms 
of debt contracts are widely used by lend-
ing institutions, companies, and between 
family members and friends for both short- 
and long-term financing. Usually, there are 
no fixed terms for repayment of the princi-
pal loan amount, except that payment from 
the borrower is to be made on “demand” 
from the lender.

The previous Limitation Act was silent on 
the limitation period pertaining to demand 
loans and promissory notes. As a result, the 
common law applied—a limitation period 
would start running from the date that the 
loan was entered into. The limitation period 
applicable under the prior law was six years. 

Under the new Limitation Act, it was 
initially proposed that the basic two-year 
limitation period would apply to these debt 
instruments. This would have drastically 
changed the time frame in which a lender 
could sue for monies owed under the 
demand obligation. Most significantly, it 
would have increased the potential risk 
for many lenders and precluded recovery 
if a debt action was commenced after the 
two-year limitation period had elapsed. 

To deal with this problem, a special rule 
was created that designated when the 
time to sue for the debt would start. In its 

final form, the new Act states that both the 
general two-year limitation period and the 
fifteen-year ultimate limitation period will 
only start to run after a claim is “discov-
ered”; arguably, this will be when a demand 
to pay has not been met. Specifically, 
Section 14 of the Act says: “A claim for a 
demand obligation is discovered on the first 
day that there is a failure to perform the 
obligation after a demand for the perform-
ance has been made.” (Authors’ emphasis.)

While this new law will help new lenders, 
they should nevertheless review demand 
loans made before the Limitation Act came 
into force to ensure that they comply with 
the limitation periods applying under the 
former Act. The lender should take steps 
to properly document acknowledgements 
of such debts and claims or structure pay-
ments in a way that preserves its rights 

to sue after it has made prompt demands 
upon a default. 

For those that are contemplating lending 
money using a demand loan or a similar 
debt instrument after June 1, 2013, the new 
Limitation Act has reduced the limitation 
period within which they may take steps to 
recover such debts in court. Lenders should 
be sure to take timely steps to preserve 

their rights once defaults on demand debts 
have occurred.
For more information on the application of the new Limitation 
Act to demand loans and promissory notes, please contact

M A R K  S TA C E Y
mstacey@singleton.com

W E I  K I AT  S U N
wsun@singleton.com
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A Case of Unjustified Insurance Coverage?

I N S U R A N C E  L A W  |  S i m o n e  v .  E c o n o m i c a l  M u t u a l  I n s u r a n c e

A recent Ontario Superior Court of Justice decision, Simone v. 
Economical Mutual Insurance, offers a useful example of how 
coverage cases can go wrong. The Court was tasked with determining 
whether Economical Mutual Insurance had a duty to defend an 
action on behalf of Fausto Simone. He is being sued by Vincenzo and 
Caterina Sgambelluri for allegedly causing Mr. Sgambelluri to break 
his leg during a physical altercation between the two men in the 
drive-through lane of an Ontario Tim Hortons. 

According to the decision, the facts at issue 
are not clearcut. Although Mr. Simone 
was convicted of an assault against Mr. 
Sgambelluri, he received a conditional dis-
charge. The criminal trial judge found that 
the two mens’ fight amounted to “chest 
bumping” and was not convinced that 
the victim’s broken leg was Mr. Simone’s 
fault. Furthermore, the Sgambelluris’ civil 
action (which has not advanced beyond the 
initial pleadings) allows for two different 
depictions of the incident. One describes 
Mr. Simone’s act as “wilful and intentional 
assault and battery” while the other faults 
him as being “negligent with a reckless 
disregard for Mr. Sgambelluri.” 

In its defence, the insurer, Economical 
Mutual, predictably relied on its policy’s 
exclusion for personal injuries caused by 
any intentional or criminal act. But the 
Court seems to have been unconvinced.

A policy of liability insurance typically 
carries two obligations: a duty to defend a 

claim and a duty to indemnify the insured 
for any resulting settlement or judgment. 
The analysis employed to determine those 
distinct obligations is different. A duty to 
defend is determined with reference to 
the pleadings but a duty to indemnify is 
determined by the evidence or the factual 
determinations of a trial judge.  

In this case, the Court did not make a deci-
sion on the defence obligations based on 
the pleadings. Instead, it seems to have 
accepted Mr. Simone’s position that the 
potential outcome at trial should govern 
his application. It concluded, for example, 
that if the civil court ultimately determines 
the Sgambelluris’ action does not succeed 
in the tort of assault but succeeds in neg-
ligence, the exclusion clause will not apply 
and coverage should flow for the defence of 
the claim. That, respectfully, is not the law. 

Properly, the Court should have made 
reference to the allegations advanced in 
the pleadings and not speculated about the 

potential outcome of a trial. Where allega-
tions of criminal and intentional acts are 
made alongside those of negligence, the 
question becomes whether or not the facts 
supporting the claim of negligence are 
derivative of the excluded behaviour. 

Put simply, has the plaintiff alleged that 
the same actions frame the legal claims 
in negligence and in assault and do those 
same actions cause the same harm? If that 
unity in the factual allegations made in 
the pleadings is apparent, the Court should 
have concluded the claims of negligence 
were derivative of the assault claim and 
dismissed the petition for coverage.

In a short decision, the Court determined 
that Economical should defend the action 
although it did exclude a defence obligation 
for the claim of punitive damages. Having 
concluded that a defence obligation arose, 
the Court should not have split the defence 
between the insured and the insurer. That 
result is not only impractical in these 
circumstances but contrary to established 
authority compelling an insurer to defend 
the entirety of a claim—subject, perhaps, 
to an accounting to apportion between 
covered and uncovered claims. 

Unfortunately, Economical is not appealing 
this decision. In subsequent coverage cases, 
the approach utilized in this judgment is 
unlikely to be followed. In fact, we antici-
pate the reasoning in this case will be the 
subject of criticism by other courts.
For more information on this case and insurance litigation in 
general, please contact

S C O T T  B R E A R L E Y
sbrearley@singleton.com

B A R B A R A  M U R R AY
bmurray@singleton.com

The electronic version of this article at www.singleton.com

contains a link to the case that is the subject of this article.
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