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Fairness in the Procurement Process
Most people involved in the construction industry have heard about 
the law of tenders, the rules surrounding the submission of bids to an 
invitation by a project sponsor or owner. The 1981 Supreme Court of 
Canada case, R. v. Ron Engineering and Construction (Eastern) Ltd., and 
multiple cases that have subsequently followed its guidance have set 
the framework within which the law of tenders is housed. 
These cases have made it clear that the 
rules set out in Tender Conditions or an 
Invitation to Tender are all important—and 
must be complied with—in each instance. 
In the event of a dispute , a court will 
examine those rules and guidelines to 
determine whether or not the ‘playing 
field’ is level for all proponents. But the 
courts have also made it clear that they 
will look beyond those rules and guidelines 
to see whether or not the entire process is 
fair, so as not to bring disrepute to the law 
of tenders, which is such an important 
feature of Canada’s construction industry. 

The steps one must or must not take to be 
fair in the procurement process are not listed 
in the Tender Conditions and are not found 
in any checklist but, rather, are qualities that 

courts will impose as a matter of the com-
mon law to bring fairness and equity to the 
procurement or tendering process. How then 
can one know whether or not a particular 
procurement or tendering process is fair?

In this article I offer some guidance as to 
what constitutes fairness or unfairness in 
any given situation but it should be under-
stood that the list is not exhaustive and that 
the common law will expand and mutate 
to fit other situations in which an issue of 
fairness arises.

One of the key tenets of fairness in a com-
petitive selection or procurement process 
is the requirement for the process to be 
transparent. That is, all of those participat-
ing in the process, proponents and project 

sponsors alike, should be fully aware of the 
rules of the game and be able to readily 
determine whether or not those rules are 
being followed. 

There should be no undisclosed preferences, 
no secret preferences and no discussions or 
decisions made in back rooms. If the process 
is not transparent, it may be unfair to one 
or more of the proponents who, although 
they are familiar with the published rules, 
are unaware of a different set existing 
behind closed doors.

Related to the transparency principle is the 
need for a project’s sponsors or evaluators 
to have no undisclosed preferences. The 
requirements to be met by proponents 
must be clearly set out in the tender docu-
ments. There cannot be any undisclosed 
preferences for local bidders or proponents, 
nor for experience not mentioned in the 
tender documents, nor for any particular 
proponent. Acting on any such undisclosed 
preferences can result in the tendering 
process being set aside at great cost to all 
concerned.
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As I write this editor’s note, 2013 is fast 
drawing to a close. Our solicitors are busy 
completing year-end transactions. Our litiga-
tors are trying to settle a case or two before 
the lights are turned out for the holidays. 
When this last-minute work is done, we’ll 
head home for time with family and friends.

Mostly, though, this time of year is spent 
reflecting on where we’ve been and where 
we’re going. The past year at SU challenged 
us to become used to life in the office with-
out GLENN URQUHART, Q.C. In some ways, he is 
still here—guiding those of us who had the 

good fortune to learn about the practice of 
law from his example. In Glenn’s tradition of 
hard work, we’ve had a great year, thanks to 
the support of our clients, both old and new.

So with the passing of 2013, we want to 
thank all of you, our valued clients, for your 
loyalty and the opportunity to provide you 
with the very best in legal services. All of us at 
SU wish you a healthy and prosperous 2014.

J E F F R E Y  H A N D

jhand@singleton.com

Similarly, those who are evaluating tenders 
must exercise discretion in their evaluation 
and award a contract to a preferred propon-
ent without bias for or against any of the 
proponents. In other words, the evaluation 
process must be objective and not sub-
jective, failing which the tendering process 
can again be placed in peril.

As a subset to the bias principle, those 
evaluating bids must be without a conflict of 
interest. By way of example: if an 
evaluator has a business relationship with 
a proponent that, one might reasonably 
conclude, would lead to a bias favouring that 
proponent, the conflict of interest should 
disqualify the evaluator. If the 
evaluator is not disqualified, and carries 
on to evaluate the bids submitted, the 
tendering process is threatened once more. 

And, of course, as a matter of fairness, those 
evaluating the bids received must follow 
the tender conditions. So, if the tender 
conditions stipulate that a non-compliant 
bid—that is, a bid that does not comply with 
the tender conditions—cannot be accepted, 
the evaluator must follow those rules. If, 
however, the tender conditions permit the 
acceptance of a non-compliant bid—which 
many do these days—the evaluation condi-
tions are less restrictive.

These and other fairness principles are 
critically important in the tendering process. 

Complying with them makes the process 
fair and obviates the prospect of a court 
setting aside the entire procurement process 
for being unfair. Needless to say, the latter 
result can prove to be the subject of time-
consuming and expensive litigation as well 
as detrimental to all who are involved in the 
process, including the project sponsors and 
the proponents.

How does one know whether a particular 
procurement process is abiding by 
these fairness principles? In some instances, 
proponents do unwittingly participate in 
a process which, because some of its terms 
are undisclosed, they cannot recognize 
as unfair. 

But, in other instances, the unfairness does 
become apparent. One of the proponents 
discovers that a non-compliant bid has 
been accepted. An evaluator's bias or 
conflict of interest becomes known during 
or following the procurement process. Or, 
it becomes apparent that the owners have 
awarded a bid to a proponent that has 
submitted a price after bid-shopping by 
an owner or project sponsor. 

Is it ever possible to know conclusively 
whether or not these fairness principles 
are being honoured in any particular pro-
curement process? There are two answers 
to this. First, many procurement processes 
will go from start to finish without anyone 
knowing whether or not fairness standards 
were complied with. They may or may not 
have been—but there is no vehicle available 
to determine the fact one way or another. 

In other instances, however, project spon-
sors or owners, recognizing the importance 

of complying with these fairness principles, 
have engaged a fairness advisor or fair-
ness monitor. This person is experienced in 
procurement or tendering law and in mon-
itoring the procurement process to see that 
fairness principles are observed. This model 
is frequently used—in fact is mandated—in 
many public infrastructure projects cur-
rently being procured or constructed in 
British Columbia. It has also found its way 
into private industry in some larger projects. 

Recognizing the consequences of non-
compliance with these fairness principles, 
prospective bidders are well advised to 
determine whether monitoring of the 
procurement process is required in any 
particular instance. If a project sponsor’s 
goal is to get through the procurement 
process without subsequent litigation—or, 
in a worst-case scenario, repeating the 
entire process again—engaging a fairness 
monitor is prudent practice. If, on the other 
hand, the choice is to risk fairness principles 
being breached, then beware! The conse-
quences can be severe, not only for the 
project sponsor, but for all those participat-
ing in the process.

For more information on tendering law, please contact

J O H N  S I N G L E T O N ,  Q . C

jsingleton@singleton.com
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Construction Insurance and Bonds—A Primer
C O N S T R U C T I O N  L A W

There is financial risk associated with any commercial venture. This 
is particularly true of construction projects, most of which involve 
significant investment and their successful completion requires a 
coordination of proper technical design with appropriate materials 
and sound construction practices. The process engages a variety of 
different participants carrying out complicated operations that are 
connected to and rely on proper performance by other participants.

These operational risks are compounded 
by a complex commercial component 
involving multiple contracts and payment 
schemes. Given this complicated arrange-
ment, it is not surprising that mistakes 
are made and disputes arise. The resulting 
claims can have a devastating effect on the 
project or the business of its participants. 
Insurance and bonds are, consequently, two 
essential aspects of the strategy used to 
manage commercial risk on construction 
projects.

Insurance

Insurance is a contract between an insur-
ance company and its insured involving 
obligations that are triggered by an event 
such as a fire or a claim. The two principal 
forms of insurance on a construction 
project are property insurance and liability 
insurance.

Property insurance is obtained to cover the 
cost of repairing or replacing tangible items 
that are physically damaged. A project’s 
owner will typically have insurance for the 
cost of repairing damage to the building 
that might be caused by a fire or other peril 
during construction. This type of policy 
is called a “Builder’s Risk” or “Course of 
Construction” policy. 

In addition to a policy that covers the build-
ing, individual participants in a building 
project typically will have their own prop-
erty insurance to protect against damage 
to their own property that might occur 
during construction. 

Liability insurance is obtained to respond 
to claims resulting from carelessness or 
accidents. Individual project participants 
will each have their own liability insurance 
to respond to claims or damages caused 

by negligence in the course of their work. 
In the case of architects, engineers and 
other professionals, this will be in the form 
of a professional liability or errors-and-
omissions policy.

Contractors, trades and suppliers will 
typically have a comprehensive/commercial 
general liability, or CGL, policy. Most CGL 
policies exclude from coverage claims for 

defective work or materials. The liability 
insurance is intended to cover property 
damage or bodily injury suffered by third 
parties as a result of the contractor’s 
work—but not to repair or replace the con-
tractor’s defective work.

Because a construction project often 
involves a number of participants, a single 
claim can engage several different insur-
ance policies issued by different insurers. 

In order to ensure that each participant 
has adequate coverage in the event of a 
claim, and to simplify the claims process, 
owners will often obtain at their own cost a 
wrap-up liability policy. A wrap-up policy is 
specific to a project and can provide liability 
coverage to all project participants under a 
single policy.
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Tenant Improvements under the Builders Lien Act
C O N S T R U C T I O N  L A W  |  C h a n d l e r  v .  C h a m p i o n  E n t e r p r i s e s  ( C a n a d a )  I n c .

Courts have consistently emphasized that the Builders Lien Act (Act) 
is to be interpreted strictly as it creates a preference for one creditor 
over the other. The Act requires strict compliance. The recent British 
Columbia Supreme Court decision, Chandler v. Champion Enterprises 
(Canada) Inc., demonstrates, however, that this requirement may be 
relaxed in some circumstances. While this case turned on its own 
unique facts, it may also make determining the validity of certain 
claims of lien more difficult.

The background to the case is somewhat 
convoluted, involving two brothers, an 
absentee landlord and the landlord’s 
agent. The plaintiff, Richard Chandler, 
was engaged by his brother, Mark, who 
rented a property in the South Granville 
neighbourhood of Vancouver owned by the 
defendant, Champion Enterprises (Canada) 
Ltd. Mark entered into a rental agreement 
with Champion through its agent, with an 
addendum providing that his rent would 
be discounted in exchange for the tenant 
carrying out repairs on the house.

Mark asked his brother to perform renova-
tions on the property. Their arrangement 
was that Richard would use his subcontract-
ors to carry out the work and deliver their 
invoices to Mark for payment. There was no 

management fee or other compensation 
for Richard—his evidence was that he was 
doing this on a "brother to brother" basis. 
Work proceeded on the property in August 
and September of 2007.

Richard paid the first set of subcontract-
ors’ invoices while his brother was in Los 
Angeles. It appears Mark never subse-
quently returned to Vancouver—he never 
appeared in the trial or gave evidence in any 
form. Richard paid the remaining subcon-
tractors’ bills using a line of credit, stopped 
all work, and filed a claim of lien against 
the property in the amount of $65,000. 

On his claim of lien, he stated that he was 
engaged by the owner (he claimed that 
his brother had represented himself as 

the owner), although he conceded that he 
did not have any contact at all with the 
actual owner until after filing the claim of 
lien. Mark was not served with the action 
since he could not be found, so Richard pro-
ceeded only against the owner, Champion 
Enterprises.

This colourful constellation of facts led the 
Court to consider the definition of “subcon-
tractor” under the Act from a novel perspec-
tive. The Act defines a subcontractor as:

a person engaged by a contractor or 
another subcontractor to do one or 
more of the following in relation to 
an improvement:

 (a) perform or provide work;

 (b) supply material; …

The owner, Champion, argued that the plain-
tiff, Richard, was an agent for Champion’s 
tenant, Mark, for whom he provided a 
gratuitous service and was therefore not 
“engaged” pursuant to the Act. The Court 
dismissed this argument, finding that the 
term “engaged” has a non-commercial 
aspect, at least to the point of not requiring 
consideration in a contractual sense. In these 
circumstances, the Court was satisfied the 
plaintiff was engaged by the tenant and that 
Richard was his brother’s subcontractor for 
the purposes of the Act.

The implications of this finding may be 
difficult to predict—it is unclear what kinds 
of commitments, involvements or moral obli-
gations could give rise to a subcontracting 
relationship under the Act.

The Court next considered Form 5, which, as 
the Act prescribes, requires a lien claimant 
to identify “the person who engaged the 
lien claimant, or to whom a lien claimant 
supplies material and who is or will become 
indebted to the main claimant.” In the filed 
Form 5, Richard identified Champion as that 
person although he admitted that he was 
never engaged in a contractual relationship 
with Champion or its agent.

The Court was satisfied that the claim of 
lien was nonetheless valid and decided that 
Champion was the owner of the land and 
was or would become indebted to Richard 
by operation of the Act. Further, while the 
plaintiff was not a material supplier pursu-
ant to the Act, he did provide materials (such 
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as paint) for the property. Therefore, the 
Court held that the answer on the Form 5 
was not an error requiring extinguishment 
of the lien.

Ultimately, the Court’s discussion was made 
somewhat academic by the finding that 
there was no amount “owing” pursuant 
to the lien claim and only awarded the 
plaintiff $2,500 from the owner relating to 
Champion’s holdback requirements under 
the Act. 

It should be noted that the Builders Lien Act 
provides that work done to an improvement 
with “the prior knowledge, but not at the 
request, of an owner is deemed to have 
been done at the request of an owner.” 
Landlord-owners can protect themselves 
from non-contracting claims, however, by 
filing a Notice of Interest at the appropriate 
Land Title Office. 

This Notice advises all potential lien claim-
ants of the owner’s interest in the land and 
that the owner will not be not bound by 
lien claims filed with respect to an improve-
ment on the land, unless the improvement 
is undertaken at the express request of the 
owner. In this case, however, the owner did 
not file such a Notice of Interest.

Owners may consider filing a Notice of 
Interest for leased or rented properties to 
ensure that work undertaken by or on behalf 
of tenants does not form the basis for a 
claim of lien against that property. Without 
this Notice, consider the example of a tenant 
who fails to inform a contractor that it has 
been retained without the knowledge of the 
owner. By chance, the owner does become 
aware of the improvements. The tenant 
fails to pay for them so the contractor may 
have the basis for a claim of lien against the 
owner who failed to file a Notice of Interest. 

As the Chandler case demonstrates, there 
may be some risk to owners whose ten-
ants take improving the property into their 
own hands. A Notice of Interest may be an 
effective way to minimize risk—and legal 
fees—for renting or leasing owners.

For more information on this case and the Builders Lien Act,
please contact

R O B E R T  H O D G I N S

rhodgins@singleton.com

M I TC H  D E R M E R

mdermer@singleton.com

Bonds

Bonds are similar to insurance in the sense 
that they provide financial protection, 
primarily for a project’s owner, in the event 
of particular types of non-performance.  
However, bonds are not insurance. One 
important difference is that a surety who is 
obligated to make a payment under a bond 
has the right to recover the amount paid 
from the non-performing party on whose 
behalf the bond was issued. An insurer who 
pays a claim generally cannot seek to recover 
that payment from the insured on whose 
behalf the payment was made.

The three most common forms of bonds 
on a construction project are the bid bond, 
performance bond, and labour and material 
bond.

Bid bonds are obtained to protect the owner 
during the procurement phase of the pro-
ject. The bond is triggered if the successful 
bidder on a project improperly refuses to 
enter into the construction contract. Should 
that occur, the owner would call on the 

surety that issued the bid bond to pay the 
difference in price between the successful, 
but non-performing, bidder and the party 
who ultimately enters into the contract. The 
surety can then seek to recover this amount 
from the non-performing party. Typically it is 
a condition of the procurement process that 
the participant demonstrates it has secured 
a bid bond in a specified amount and the 
cost of the bond will be included in the 
contractor’s price.

Performance bonds protect the owner 
during a project’s construction phase. The 
bond is triggered if the contractor fails to 
complete the work. Not to be confused with 
liability insurance that responds to a claim 
for improper or defective work, performance 
bonds are designed to deal with unfinished 
work. In most cases, a performance bond is 
triggered because the contractor becomes 
financially distressed or insolvent and is 
unable or unwilling to complete the project. 

As in the case of the bid bond, the surety 
can seek to recover any amount it is required 
to pay from the non-performing party. 

Generally, it will be a condition of the pro-
curement process that the participant dem-
onstrates that it has the financial ability to 
obtain a performance bond if it is awarded 
the contract.

Labour and material payment bonds, or  
L&M bonds, protect subcontractors and 
material suppliers from nonpayment by 
the general contractor. If a subcontractor or 
supplier does not receive proper payment 
from the general contractor, it can make a 
claim directly against the surety that issued 
the L&M bond. L&M bonds are required and 
paid for by the project owner because they 
protect the owner from claims and builders 
liens and facilitate the timely completion of 
the project.

For more information about construction insurance and 
bonds, please contact 

S T E P H E N  B E R E Z O W S K YJ

sjb@singleton.com

U S @ S U

J O H N  S I N G L E T O N ,  Q . C .  has been 
recommended as a litigation star in British 
Columbia in the 3rd Edition of Benchmark 
Canada, the guide to Canada’s leading 
litigation firms and attorneys. He has also 

been nominated by his peers as one of the 
country’s leading practitioners in 
Construction Law and Insurance Law.

B A R B A R A  C O R N I S H  was inducted as a 
Distinguished Fellow into the International 
Academy of Mediators.

The W O R K P L A C E  L A W  G R O U P  has 
launched the British Columbia Workplace 

Law Blog, which can be accessed through 
the firm’s website at www.singleton.com/
Blog.aspx.

J O H N  S I N G L E T O N ,  Q . C .  spoke at the Loss 
Control Seminar for ENCON Group Inc. on 
November 6, 2013.
V E R O N I C A  R O S S O S  is on the Board of 
Electric Company Theatre.

 The electronic version of this article at www.singleton.com  
 has links to the case and legislation cited above.
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The Next Phase in the Multi-Unit Residential 
Property Industry?
R E A L  E S T A T E  L A W 

The deadline of December 13, 2013 for most strata corporations to 
obtain (or waive) depreciation reports has now passed. We are now 
entering on what we expect to be a most interesting period for strata 
corporations and, by association, co-operative housing associations 
(co-ops) as they wrestle with the realities of maintenance and 
funding that, for many such bodies, are now being brought under the 
microscope of owners, property managers and the property market.

In addition to the interesting questions of 
how market values will react to the conclu-
sions of depreciation reports—as well as 
the inferences and cautions to be drawn 
from waivers—we anticipate the next focus 
for many strata corporations that have 
obtained depreciation reports will be to 
review the effective economic life of their 
property. They will need to decide whether 
or not to undertake recommended repairs 
while being mindful of the inevitable age-
related acceleration of the repair budget 
that is characteristic of West Coast wood-
frame construction.

This decision will undoubtedly involve not 
only the cost of repairs but also, in many 
cases, an evaluation of the relative merit of 
either sale or redevelopment of the property, 
especially where rezoning or simple appre-
ciation has added significant value to the 
redevelopment proposition. The extent and 
cost of repairs may simply be more than the 
owners are willing or able to bear and these 
factors may lead to many strata corporations 
opting to voluntarily wind up their strata 

corporations (see Letter of the Law, 
Summer 2013).

Of course, a strata corporation may simply 
decide not to undertake the repairs noted 
in their depreciation report. Alternatively, 
they may fund such repairs through using 
their contingency reserve fund, a special 
assessment or obtaining a loan. If a deprecia-
tion report indicates that major repairs are 
required, it would be prudent for owners 
to address the repairs. A strata corporation 
opting not to repair should be mindful of 
the reaction of both lenders and potential 
buyers to such a decision—and its reflection 
on the management practices of the strata 
corporation.

We anticipate that co-ops will be in a similar 
position to strata corporations when consid-
ering how to address major repairs that must 
be undertaken to their buildings. Co-ops are 
governed by the Cooperative Association Act
(CAA). While the CAA does not yet contain 
requirements for co-ops to obtain deprecia-
tion reports, they will undoubtedly face pres-

sure to be more proactive with maintenance 
evaluation. Consequently, co-ops will face 
many of the same issues when it comes to 
major repairs and how and whether to fund 
them (unless these issues are addressed in 
any registered covenants or use agreements 
that the co-ops may have entered into 
with parties such as Canada Mortgage and 
Housing Corporation).

However, unlike strata corporations, co-ops 
do not have a legislative requirement to fund 
a contingency or capital reserve fund—or 
even prepare an annual budget. The CAA’s 
focus is more geared toward the corpor-
ate governance of co-ops rather than the 
management and maintenance of their 
property assets. This is in line with the fact 
that a purchaser wishing to join a co-op is 
actually buying a share or shares in a co-
operative association as opposed to buying 
real property. 

Co-ops will need to be increasingly proactive 
in managing their financial affairs, as the 
spotlight focusses more intently on deprecia-
tion and contingency planning in the multi-
family market. Co-ops should be creating and 
maintaining a contingency reserve fund to 
cover the costs of repairs and should investi-
gate what options, if any, they have to obtain 
repair financing. Many lenders are reticent 
to lend to co-ops and loans are often based 
on stricter lending requirements and higher 
interest rates. 

When a co-op needs to undertake major 
repairs to its property, but is unwilling or 
unable to pay for such repairs or obtain 
financing, the members may ultimately opt 
to voluntarily wind up their association (sub-
ject always to the incorporating documents 
and rules of the co-op, the repayment of 
any existing financing and the terms of any 
restrictive covenants or use agreements that 
the co-op must abide by). To do so, a special 
resolution (defined uniquely in the CAA) 
must be passed by the members. If neces-
sary, a court order may also be obtained to 
wind up a co-op. Once the special resolution 
is passed by its members, or a court order 
issued, one or more liquidators must then 
be appointed for the purpose of winding up 
the affairs of the co-op and distributing its 
assets. 
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( Co ntinu e d f ro m p a g e 6 )

As wood-framed multiple-unit buildings 
reach the end of their lifespans, these situa-
tions can be expected to become more and 
more common, as will the opportunities 
for developers seeking to redevelop such 
sites, either as project managers for strata 
corporations and co-ops or acting on their 
own account. 

From the politics of members’ meetings 
considering a wind-up to the timing of 
unit sales in contemplation of future age 
issues—and the potential for developers 

to implement buying strategies to acquire 
control of the vote in strata corporations and 
co-ops—the current legislative move toward 
assessment and disclosure of depreciation 
costs requires that we start to consider the 
next phase in the multi-unit residential 
property industry in British Columbia. We are 
entering on interesting times.

For more information on housing co-ops, the Cooperative 
Association Act, strata governance and redevelopment work, 
please contact

M A R K  T H O M P S O N

mthompson@singleton.com

S U S A N  D O

sdo@singleton.com

Communications With Solicitors—Confidential But Not 
Always Privileged

Once a solicitor-client relationship is established, the communications 
between them are presumed to be confidential. However, confident- 
iality is not synonymous with privilege. When solicitor-client comm-
unications and documents are privileged, they are beyond the reach of 
evidentiary consideration—but this is not necessarily true if they are 
only confidential.

In a 2003 decision, British Columbia 
Securities Commission v. S. (B.D.), the British 
Columbia Court of Appeal discussed this 
distinction. It decided that a lawyer's obli-
gation to keep all of a client’s documents 
confidential does not necessarily make 
such communications subject to privilege. 
Solicitor-client privilege is invoked for the 
protection of clients to enable them to 
confide in their counsel. 

In order to determine whether communica-
tions are privileged, one must look at the 
nature of the communications.  Solicitor-
client privilege generally attaches to oral or 
written communications between the two 
parties in the following circumstances:

• Where a client seeks advice from a 
lawyer. 

• Where lawyers provide advice in their 
professional capacity. 

• Where the communication between 
the client and the lawyer relates to 
legal advice. 

• Where the communication between 
the client and the lawyer is made in 
confidence. 

Accordingly, this definition does not render 
all documents that clients provide to their 

lawyers for legal advice privileged. The 
Court emphasized that solicitor-client 
privilege cannot be claimed for all docu-
ments passing between lawyer and client 
for the purpose of obtaining legal advice, 
unless the documents were created for this 
purpose.  

How does one distinguish between the 
two categories? Let's assume that you are 
the Chief Executive Officer of Company 
ABC which owns a large parcel of land. 
ABC hires Contractor A to construct a 
commercial building on this property. 
During construction, complications arise 
because the project’s design endangers 
employees on site and Contractor A ceases 
work until it receives a safer design. You 
provide Contractor A with a safe design but 
it continues to refuse to work, insisting it 
requires an even safer design. You decide 
that Contractor A is now in breach of its 
contract so ABC will terminate its construc-
tion contract with Contractor A. 

However, before taking this drastic step, 
you exchange several internal e-mails and 
memoranda with other members of the 
company. In these you discuss your desire 
to terminate the contract with Contractor 
A, your personal opinions of Contractor A, 
and your belief that the design was, in  
fact, unsafe.

Contractor A later sues ABC for breach of 
contract. You then write to your lawyer with 
the subject line, Personal and Confidential, 
to inform her about the lawsuit and seek 
her advice on ABC's potential liability in the 
action against it. In order to get her legal 
advice, you also forward her the e-mails 
and memoranda that were circulated 
within ABC.

In the scenario above, your e-mail to her 
was generated for the purpose of obtaining 
legal advice and is therefore privileged. 
However, the attachments, while connected 
to this e-mail and forwarded under con-
fidential circumstances, do not fall under 
the privileged category. They were written 
before your company actually undertook its 
legal action. ABC will therefore be obliged 
to produce these internal e-mails and 
memoranda in the course of litigation.

For more information on solicitor-client confidentiality and 
privilege, please contact

 

H A R P R E E T  D O S A N J H

hdosanjh@singleton.com
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on matters of interest to the construction 
industry and the legal profession. 

For more information on the College, go to 
www.cccl.org.

Allocating Parking Stalls in Strata Corporations
P R O P E R T Y  L A W 

In the past, local governments mandated that at least one parking 
stall in a residential condominium development be allocated to each 
residential condominium unit. Developers typically complied with 
this requirement in two ways. Sometimes they designated a parking 
stall as limited common property (LCP) for the exclusive benefit of a 
particular residential condominium unit. 

Alternatively, they leased all parking stalls 
to a captive parking company which, in 
turn, subleased (or partially assigned the 
lease) to a buyer of a condominium unit. In 
either instance, the value attached to the 
parking stall was included in the selling 
price of the residential condominium unit 
and the parking stall was tied to the condo-
minium unit.

More recently, local governments have 
relaxed parking requirements for residential 
condominium developments so that the 
mandated number of parking stalls can 
often be less than the number of residential 
condominium units. The resultant challenge 
for developers is how to allocate the limited 
number of parking stalls (commonly called 
“designated parking stalls”) among the 
residential condominium units. This chal-
lenge can be even more difficult since local 
governments and the market often mandate 
the provision of what are termed “common 
parking stalls” for visitors, handicapped 
persons, car co-ops and electric cars. 

From an administrative point of view, the 
easiest solution to the challenge is for the 
developer to designate the parkade, includ-
ing the parking stalls, as common property, 
turn the operation of the parkade over 
to the strata corporation, and attempt to 
include the cost of constructing the parkade 

in the selling price of the residential condo-
minium units. However, having the pro rata 
cost of the parkade included in the purchase 
price of the residential condominium units 
may result in the condominium units being 
priced above what the market will bear.

In certain instances, developers, after desig-
nating the parkade as common property, 
lease it to a parking company instead of 
designating individual parking stalls as LCP 
for the exclusive use of a particular condo-
minium unit. Purchasers of condominium 
units are given the opportunity, for an 
agreed price, to take a partial assignment or 
sublease relating to a particular designated 
parking stall (the partial assignment or sub-
lease is deemed a “purchase”). 

Some condominium buyers will purchase 
one or more designated parking stalls 
because they need them for vehicles. Others 
may purchase one or more designated park-
ing stalls—even if they do not have a car—
to enhance the value of their condominium 
units upon resale.  

However, some purchasers will purpose-
fully elect not to purchase a designated 
parking stall and others may find that all 
designated parking stalls for condominium 
owners have already been purchased. From 
a developer’s point of view, the price for 

each designated parking stall should be set 
at a level so that all are purchased. 

Common parking stalls mandatorily allo-
cated for visitors, handicapped users and 
others will likely not be able to be sold by the 
developer but will be administered by the 
strata corporation. The cost of these com-
mon parking stalls would then be notionally 
included in the purchase price of the condo-
minium units on the basis that they enhance 
the value of all condominium units.

Once the designated parking stalls are sold, 
the developer will, at some point, probably 
transfer the shares of the parking company 
to the strata corporation. In turn, the strata 
corporation will oversee further transfers of 
designated parking stalls to future purchas-
ers of condominium units that have them 
and allocate and supervise the common 
parking stalls. 

For further information on the allocation of parking stalls in 
residential condominium developments and local government 
regulations affecting strata corporations, please contact

J O H N  F R A S E R

jfraser@singleton.com

S U S A N  D O

sdo@singleton.com

Some suggestions as to how a strata corporation might regu-
late the use of common parking stalls among the residents of 
a condominium development will be included in the next issue 
of Letter of the Law.

CONGRATULATIONS

D E R E K  B R I N D L E ,  Q . C .  has been elected 
President of the Canadian College of 
Construction Lawyers. The College was 
founded in 1998—J O H N  S I N G L E T O N , 
Q . C .  and G L E N N  U R Q U H A R T,  Q . C .  were 
founding members—and comprises 80 
leading Canadian construction lawyers who 
are admitted only by invitation after being 
reviewed by their peers. Derek has been a 
member of the College’s Board of Governors 
and the Executive of the College since 2008.

D E R E K  B R I N D L E ,  Q . C .

The College's mission is “to facilitate and 
encourage the association of outstanding 
lawyers who are distinguished for their skill, 
experience and high standards of profes-
sional and ethical conduct in the practice or 
teaching of construction law and who are 
dedicated to excellence in the specialized 
practice of construction law.” 

The College's members have published and 
edited many authoritative books and articles 
as well as an annual journal. Derek is the co-
editor of the British Columbia Builders Liens 
Practice Manual and has written extensively 
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